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INTRODUCTION: A LIFE CHANGED

On March 9, 2007, a crowd gathered to rejoice in the birth of a longawaited baby girl. Josh and Leigh's seemingly perfect pregnancy was
about to come to an end with the birth of their first daughter, Jadyn.
As Leigh gave one last push and waited to meet her new daughter, the
doctor discovered that something was wrong. The baby was not
breathing and had slight physical deformities. Jadyn was immediately
transported via life-flight to a hospital over an hour away that could
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provide the necessary care for her. The next day, Josh and Leigh
awoke to a life that they could have never anticipated. Jadyn was diagnosed with a genetic disorder called CHARGE syndrome that will
cause her to live a life plagued with health problems-delayed growth,
respiratory issues, hearing concerns, and a weak immune system causing her to be susceptible to constant infections.
Five months of care in the Neonatal Intensive Care Unit and millions of dollars in medical expenses later, the two-income middle-class
family was forced to apply for governmental assistance. In order to
give Jadyn the twenty-four hour care she needed, Leigh quit her job,
and Josh had to deplete his life savings so that they could qualify for
the Medicaid which was desperately needed. Immediately after
Jadyn's birth, there was an outpour from the community to help in
someway. Donations to the family seemed to be the obvious answer,
but under the current federal Social Security Disability system these
added assets would cause Jadyn to lose the governmental assistance
that allowed her to see the best cardiologist, neurologist, and ear,
nose, and throat doctors in the state.
Is there anything that could be done to help this family? Under the
current Texas Trust Code, a third-party special needs trust could be
created to resolve this dilemma. The trust would allow a grandparent
or other third party to create a trust for Jadyn to ensure that she
would be afforded the same quality of life she would have if she did
not have special needs and still be able to retain the much needed
governmental assistance. Another benefit to this trust is that after
Jadyn's death, instead of the remaining amount in the trust repaying
the government, the balance could be dispersed as Jadyn would like.
Under the Uniform Trust Code, however, this option may not be possible. The purpose of this Comment is to argue that Texas should not
adopt the Uniform Trust Code because doing so could negatively impact the ability for disabled individuals and their families to receive
assistance through third-party special needs trusts.
II.

SPECIAL NEEDS TRUSTS

A special needs trust, also known as a supplemental needs trust,
allows disabled individuals to receive funds from gifts, settlements, or
any other funding while retaining eligibility to receive "means tested"
governmental benefits such as Social Security Income.' Special needs
trust funds are not considered to belong to the beneficiary when determining eligibility for governmental assistance because the trust
funds can only be used to supplement the disabled person's quality of
1. Elderlawanswers.com, Disability Planning, http://www.elderlawanswers.com/
elderinfo/elderarticle.asp?id=2742#10 (last visited Oct. 24, 2009); The Center for
Special Needs Trust Administration, What are Special Needs Trusts?, http://www.
sntcenter.org/index.html (last visited Aug. 25, 2009) [hereinafter Center for Special
Needs Trust Administration].
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life. 2 The trust provides the disabled person the opportunity for luxuries and comforts that he or she would otherwise not be able to enjoy
if forced to depend solely on governmental assistance.'
A.

Self-Settled Special Needs Trusts

Because of this double-edged sword, the federal government created statutes that provide for special needs trusts which do not affect a
disabled beneficiary's ability to receive public benefits. In 1993, Congress passed federal law that allows a person with disabilities to retain
their resources in a special needs trust under exceptions to the amend-

ments of the

OMNIBUS BUDGET AND RECONCILIATION

ACT (OBRA-

93).4 These trusts are considered self-funded trusts because the assets
used to fund the trust belong to the disabled beneficiary.' This type of
trust shelters the assets that were already "in the pocket" of the disabled person, such as a homestead or other real or personal property,
from the assets that are considered when determining eligibility for
governmental assistance. 6 The funds placed in the trust are put into a
"non-countable" category and allow the individual to preserve eligibility for governmental assistance.7 To become a beneficiary of a special needs trust, the individual must be considered "disabled" as
defined by 42 U.S.C. § 1382c(a)(3)(A), (C). 8 The individual "must be
unable to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment which can be
expected to result in death or which has lasted or can be expected to
last for a continuous period of not less than twelve months (or, in the
case of a child under the age of eighteen, if he suffers from any medically determinable physical or mental impairment of comparable
severity)." 9
Federal legislatures created two types of self-funded trusts. First,
the "Payback" or "(d)(4)(A)" trust that is permitted through 42
U.S.C. § 1396p(d)(4)(A). 10 This type of trust is created for the sole
2. Elderlawansers.com, supra note 1.
3. Id.
4. JEFFREY H. MINDE, SUPPLEMENTAL

NEEDS TRUSTS:

SOME FREQUENTLY

ASKED QUESTIONS, http://www.nsnn.com/frequently.htm (last visited Oct. 24, 2009).

5. Bernard A. Krooks & Andrew Hook, What Attorneys Need to Know About
Special Needs Trusts, ALI-ABA EST. PLAN. COURSE MATERIALS J., Oct. 2005, at 5, 6,

available at http://files.ali-aba.org/thumbs/datastorage/lacidoirep/articles/EPCMJEPCMJ0510-KROOKthumb.pdf; Minde, supra note 4.
6. Minde, supra note 4.
7. Id.
8. HELEN B. WILS, "SPECIAL NEEDS" TRUSTS UNDER THE TEXAS PROPERTY
CODE AND THE TEXAS PROBATE CODE 2 (2003), http://www.texasguardianship.com/
Library/SpecialNeedsTrusts.pdf.
9. 42 U.S.C.A. § 1382c(a)(3)(A), (C) (West Supp. 2009); WiLs, supra note 8, at
2-3.
10. 42 U.S.C.A. § 1396p(d)(4)(A) (West Supp. 2009).
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benefit of a disabled person under the age of sixty-five. 1 The trust is
created by a parent, grandparent, legal guardian, or court with the
assets of the disabled person.12 After the disabled individual's death,
the funds remaining in the trust must be repaid to the state Medicaid
agency up to an amount that was provided by the agency to the dis13 There is no obligation however
abled person.
to conserve funds for
14
the state.

The second type of federally permitted trust is the "Pooled" or
"(d)(4)(C)" trust which is permitted through 42 U.S.C.
§ 1396p(d)(4)(C)1 This type of trust is created and managed by a
non-profit agency. 16 Assets are pooled from other beneficiaries for
investment and management purposes, and each beneficiary maintains a separate sub-account.1 7 The account is created for the sole
benefit of a disabled person by the individual's parents, grandparents,
legal guardian, court, or the disabled individual themselves.' 8 On the
individual's death, the remaining amount left in the sub-account is distributed to the other disabled individuals known by the agency. 19 A
Pooled trust would most likely be created when the family cannot
identify a suitable trustee, the bank trust fees are costly, or the family
prefers that the amount remaining in the trust after the beneficiary's
death be passed to disabled individuals rather than be given back to
the state. 20 The main difference between the two federally created
trusts is that (d)(4)(C) pooled trust can be created by the disabled
individual and the (d)(4)(A) trust cannot.2 1
B.

Third-PartySpecial Needs Trust

The third type of special needs trusts is the third-party special needs
trust. This type of trust is created and funded by the assets of someone
other than the disabled beneficiary. 22 A third-party special needs trust
can be created by a third party through a revocable inter vivos trust,
irrevocable inter vivos trust, or will. 23 At the disabled individual's
11. Krooks & Hook, supra note 5, at 6.
12. Id.
13. Id.
14. Law Offices of Carol Bertsch, Special Needs Trusts: Making Life Better for
Persons with Disabilities, www.assistingseniors.con/rmedia/special-needs.ppt(last visited Aug. 23, 2009).
15. Krooks & Hook, supra note 5, at 6.
16. Id.
17. Id.
18. Id.
19. See id.; Daniel Blauw, Advantages of a Special Needs Trust, RAINBOwVIsIONS,
Fall 2007, at 7, 31, available at http://www.rainbowrehab.com/Education_&_
Publications/pdf/visions/2007/FalI07.pdf.
20. Blauw, supra note 19.
21. Krooks & Hook, supra note 5, at 6.
22. Id.
23. Id. at 7.
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death, the property can pass as designated through a will, trust agreement, or by exercise of power of appointment to whomever the beneficiary designates.2 4 One benefit of this type of trust is that it allows
gifts or bequests to accumulate in a trust for the disabled person which
will be dispersed before the parents of the disabled individual die. The
primary difference between the federally permitted trusts and the
third-party special needs trust is that the amount remaining in the
trust after the disabled beneficiary's death can be used in any manner
the beneficiary desires. There is no requirement to repay the state or
donate back to a designated pool. As long as the disabled beneficiary
cannot revoke the trust or direct the use of the trust for his or her own
support, the trust is not considered when determining eligibility for
governmental assistance.
As a practical matter, the term supplemental needs trusts and special needs trusts are often used interchangeably. 26 The Social Security
Administration refers to self-settled trusts or the "d(4)(A)" and
"d(4)(C)" trusts as "special needs trusts." Practitioners usually refer
to third-party special needs trusts as "supplemental needs trusts" and
first-party self-settled trusts as "special needs trusts."2 7 In this Comment, the terms will be used interchangeably.
C.

Why do we need Special Needs Trusts?

Families who qualify for the Social Security Income (SSI) program
receive many benefits that can assist in their daily living. 28 Benefits
such as Medicaid, Section 8 housing, rehabilitative care, and transportation assistance can help reduce the stresses caused from having a
child with special needs.2 9 While the program offers various vital benefits to a family, it requires that parents of disabled children deplete
their assets, have a low monthly income, and save very little funds for
the future.3" Therefore, it is extremely difficult to increase the disabled child's quality of life without losing the much needed assistance.31 This dilemma, which is inherent in the system, creates the
need for a special needs trust.
Because it can be extremely costly to raise a child with disabilities,
families of disabled children rely on the assistance they receive from
the SSI program to assist with their day-to-day survival.32 Under the
24. Id.
25. Id. at 6.
26. Id. at 7.
27. Id.
28. Center for Special Needs Trust Administration, supra note 1.
29. Id.
30. Id.
31. Id.
32. Answers to Social Security Questions, http://ssa-custhelp.ssa.gov (search "Do
disabled children qualify for benefits?" hyperlink) (last visited Sept. 7, 2009) [hereinafter Answers to Social Security Questions].
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SSI program, a child under the age of 18 can receive benefits based on
a disability if the child has a mental or physical impairment or a combination of impairments that seriously limits his or her activities.33 The
condition must have lasted or be expected to last at least one year or
cause death.34 A second requirement is that the income and resources
of the parents and child are within the allowed limits provided for by
the program.35
The SSI program considers income broken down into several categories: earned, unearned, in-kind, and deemed income.36 Wages of the
child's parents are considered earned income while social security
benefits, unemployment benefits, and pension plan benefits are considered unearned income.37 Food or shelter received for free or for
lower than fair market value is classified as in-kind income.38 Income
is important to examine because it determines the amount of benefit
the disabled person receives from the program. The more income a
family has, the fewer benefits they will receive, and if too much income is earned the family may not qualify for any assistance at all.39
Income is reviewed to determine whether it will be considered
"countable" or whether it will be classified as "not-countable." 4
"Countable" income includes amounts such as the value of food
stamps, needs-based assistance received that is funded by a State or
local government, small amounts of income received irregularly or infrequently, and money someone else spends to pay expenses for items
other than food or shelter (e.g., someone else pays for telephone or
medical bills). 4 ' These items are subtracted from the gross income to
determine the "countable" income.42 The "countable" income is then
subtracted from the SSI Federal Benefit Rate to determine the
amount of monthly benefits.4 3

The assets owned by the parents of a disabled child are considered
"resources." "Countable resources" include cash, bank accounts, land,
life insurance, personal property, vehicle, other assets that could be
exchanged for cash, and deemed resources.44 The value of the family's
33. Social Security Administration, Disability Programs: Disability Starter Kits,
http://www.socialsecurity.gov/disability/disability-starter-kits-childfactsheet.htm#di
sability (last visited Aug. 23, 2009).
34. Id.
35. Answers to Social Security Questions, supra note 32.
36. Understanding Social Security Income: SSI Income, http://www.socialsecurity.
gov/ssi/text-income-ussi.htm (last visited Oct. 24, 2009).
37. Id.
38. Id.
39. Id.
40. Id.
41. Id.
42. Id.
43. Id.
44. Understanding Social Security Income: SSI Resources, http://www.social
security.gov/ssi/text-resources-ussi.htm (last visited Oct. 24, 2009).
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resources is important because it determines whether the child can
receive benefits.4 5 Assets that are "not-countable" are things such as
the home the family lives in, household goods, and one vehicle.4 6 The
limit for "countable resources" is $2,000 for an individual and $3,000
for a couple.4 7
The proceeds from the trust are not considered "countable" income
or resources, and therefore these payments do not put the person at
risk of losing their governmental assistance.48 The most commonly
used special needs trust to prevent the loss of benefits is the thirdparty special needs trust.4 9 When the third party sets up the trust, the
property goes directly into the trust which means the beneficiary technically never owns the property.5 ° The trust does not create an entitlement by the beneficiary.5 1 Payments are made to the beneficiary in
the sole discretion of the trustee.5 2 Because the beneficiary has no
right to any benefit, the property is considered "not-countable" for
the purposes of receiving governmental assistance.53
D.

Uses of Special Needs Trust Funds

Once the disabled person's medical needs are adequately provided
for through governmental assistance, the special needs trust can be
used to supply the person with an improved quality of life.5 4 The main
limitation on the use of funds from a special needs trust is that it can
not be used for the basic support of the child. 5
There are many creative ways to use the trust funds to supplement
the needs of the child without being considered basic support of the
child. Funds from the trust could be used to acquire additional
caregiving services such as domestic or personal assistants to give the
primary caregiver a much needed break. The primary caregivers could
purchase a wheelchair accessible van or other customized vehicle and
pay for the repair and insurance of the vehicle from the trust. 56 The
assets from the trust could also be used to improve the family's living
45. Id.
46. Id.
47. Id.
48. Randy Drewett, SNTs In a UTC Environment: Is Third-Party Disability Planning at Risk?, 71 TEX. B.J. 114, 115-16 (2008).
49. The Law Reform Soapbox, http://www.lawreformsoapbox.com/2008/01/
special-needs-trusts-for-the-p.html (Jan. 18, 2008).
50. Id.
51. PLAN: Planned Living Assistance Network, Special Needs Trusts, http://www.
planctx.org/trusts.htm (last visited Aug. 31, 2009) [hereinafter PLAN].
52. Id.
53. Id.
54. Kristen Lewis Denzinger, FinancialPlanning:Special Needs Trusts, ABA GENERAL PRACTICE, SOLO & SMALL FIRM DIVISION, Feb. 2005, available at http://www.
abanet.org/genpractice/newsletter/lawtrends/O501/estate/financialplanning.html.
55. See id.
56. Id.
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arrangements by renovating the home to offer better access for the
disabled person or paying for a "luxury" skilled nursing facility. 57 In
addition, the trust could pay for recreational activities, vacations, educational and training opportunities, medical equipment, and professional services including attorneys, accountants, and claims
processors.58 The main requirement is that the funds are used for the
benefit of the beneficiary for supplementary needs only, not for food,
clothing, or shelter.59
If the money is used for non-supplementary support, two things
could happen.6" Money paid in cash to the beneficiary or paid for
food, shelter, or clothing, would be considered taxable income to the
beneficiary. 6 ' Also the funds would be considered "countable" in determining governmental aid. Depending on the amount received, the
child could potentially lose all of his or her benefits.62
III.

SPECIAL NEEDS TRUST CREATION

A.

Trust Language

To create a general trust there must only be intent to create a trust,
the existence of trust property, and readily ascertainable beneficiaries." To create a special needs trust, however, the trust must state
that its intended purpose is to provide "supplemental and extra care"
to a beneficiary above and beyond what is received from the government. 64 It must also state that it is not intended to provide basic support to the beneficiary. 65 The trust should refer to the specific
portions of the Social Security Operations Manual that are relevant
for trust creation.66 The trust language should make it impossible for
the disabled child to demand distribution, give the trustee full discretion to make distributions as he or she sees fit, and specifically state
that the trust should be administered so that the child does not lose his
or her eligibility for benefits.67 For a self-settled trust, the language
must also contain a payback provision to Medicaid.6" Finally, the trust
should contain language that explains the exception from the OBRA57.
58.
59.
60.
61.
62.

Id.
Id.
Id.; PLAN, supra note 51.
PLAN, supra note 51.
Id.
Id.

63. See JESSE DUKEMINIER ET AL., WILLS, TRUSTS, AND ESTATES 498-518 (7th ed.

2005).
64. Minde, supra note 4.

65. Id.
66. Id.
67. Sherrie Bennett, Special Needs Trusts, http://trusts-estates.lawyers.com/estateplanning/Special-Needs-Trusts.html (last visited Aug. 23, 2009).
68. Minde, supra note 4.

https://scholarship.law.tamu.edu/txwes-lr/vol16/iss2/6
DOI: 10.37419/TWLR.V16.I2.5

8

Brannan: Third-Party Special Needs Trust: Dead or Alive in a Uniform Trust

2010]

THIRD-PARTY SPECIAL NEEDS TRUST

93 and provisions of the United States Code that authorize the creation of the special needs trust if applicable.6 9
B.

Trustee Selection

A very important decision that a settlor must make in the process of
creating a special needs trust is designating a trustee. The trustee will
be responsible for distributing the funds and will have discretion in
deciding when to distribute the funds. There are several options a settlor could consider when designating a trustee.
The first possible trustee would be a responsible family member or
close friend. An important quality to look for in this trustee is the
willingness of the trustee to speak out against the parents and discuss
what is really in the best interest of the beneficiary. 70 The most important factor is that the trustee cares enough about the beneficiary to
advocate for him or her in any given circumstance. 71 The family member will not be directly responsible for the care of the beneficiary; they
will only be responsible for making purchases that will be beneficial to
the quality of life of the disabled person. 72 Also, many people consider priests/preachers or special education teachers qualified to work
with disabled individuals as appropriate trustees.7 3
Banks or financial institutions may also serve as trustees.74 While
these institutions may be very knowledgeable and would likely manage the funds responsibly, they often charge an annual administration
fee and many times require minimum trust fund amounts. 75 Also,
these institutions will likely not know the everyday needs of the beneficiary; therefore, it might be useful to have a family member act as
co-trustee.76
The settlor could also consider creating a committee that would act
as trustee.7 7 The committee could consist of a financial planner and
several close family members that work together to provide for the
best interest of the beneficiary.78 If any committee member could no
longer perform his or her duties, the other members could find a replacement for such member while still retaining knowledge about the
beneficiary's needs and desires.79
69. Id.
70. Martha A. Churchill & Patricia E. Kefalas Dudek, Choosing a Trustee, THE
NAT'L FRAGILE X FOUND., http://www.nfxf.org/html/trustee.htm (last visited Sept. 6,
2009).
71. Id.
72. Id.
73. Id.
74. Id.
75. Id.
76. Id.
77. Id.
78. Id.
79. Id.
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Ultimately, the trustee should possess the abilities to advocate for
the disabled person and responsibly manage and administer the trust
assets so that the beneficiary can retain governmental assistance.8 °
C.

Trustee Duties

Once the trustee has been designated and has accepted the duty,
the trustee is then responsible for a very serious undertaking.8 ' The
trustee is held to a standard of performance higher than the performance of the trustee's own personal affairs.82 The trustee now holds
property for another and, therefore, has a fiduciary duty.83 Every
trustee has several fiduciary duties.84 In general, these duties include
the duty to carry out terms of the trust agreement, the duty of loyalty
to the beneficiary, the duty to act and invest prudently, the duty to
delegate trustee responsibilities, the duty to maintain books and
records, and the duty to keep the beneficiaries reasonably informed of
trust administration.85 Also, recently added to the Texas Trust Code is
the duty of the trustee to act in "good faith." For a special needs trust,
one of the most important responsibilities of the trustee is to make
sure the beneficiary remains eligible for public benefits.86 Therefore,
it is imperative to remain informed about any changes to the beneficiary's benefits and to be aware of all eligibility requirements for benefits. 87 If the trustee does not act with proper diligence, the beneficiary
could bring a claim against the trustee personally for any damages that
the beneficiary sustains.88
IV.

TEXAS TRUST LAW

In Texas, court-created trusts are established pursuant to either
§ 142.005 of the Texas Property Code or § 867 of the Texas Probate

Code.89 These sections, in conjunction
§ 1396p(d)(4)(A), create special needs trusts. 90

with

42

U.S.C.

80. Id.
81. TIMOTHY L. TAKACS, You ARE A TRUSTEE OF A SPECIAL NEEDS TRUST:
WHAT Do You Do Now? 2 (2006) http://www.nawrockilaw.com/CM/SpecialNeeds
Trust/You%20are %20a%2OTrustee%20of%20a%2OSpecial %20Needs%20Trust.pdf.
82. Id.
83. Id.
84. Id.
85. Id.
86. See id.
87. Id
88. Id.
89. GLENN M. KARISCH, COURT-CREATED TRUSTS IN TEXAS (1998), http://www.
texasprobate.com/articles/courtgmk.htm.
90. Wiis, supra note 8, at 3.
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A.

Texas Property Code

Section 142 trusts are created in suits where the disabled person is a
minor who has no legal guardian or is incapacitated and receives a
settlement or judgment in a personal injury suit.9 The trust is created
by filing an application to the court where the lawsuit is pending.92
The trust is required to provide that distributions to the beneficiary be
as the trustee determines is "reasonably necessary for the health, education, support, and maintenance of the beneficiary."9 3 This language
alone creates a discretionary-support trust and will potentially prevent
the beneficiary from qualifying for public benefits. Section 142.005(g)
of the Texas Property Code, however, provides that the trust language
may depart from the "reasonably necessary" language to incorporate
special needs language necessary to maintain the governmental
assistance.9 4
The availability of Section 142 Trusts is limited in two ways.95 These
trusts can only be created from proceeds of litigation which makes it
extremely difficult to include other types of property. 96 Also, Section
142 Trusts can only be created if there is no legal guardian for the
minor.97 If there is a guardianship in place or if one comes into place,
this option would not be available. 98
B.

Texas Probate Code

The above frustrations with Section 142 trusts spurred the adoption
of the second type of court-created trust, 867 Trusts. In 1993, Texas
adopted provisions that permitted the creation of 867 Trusts on application of guardian. 99 To establish this type of trust, there must be an
existing guardianship. 10 0 There are several other requirements that
must be met under this section, most notably is that the trust be established in the best interest of the beneficiary. 10 1 For special needs
trusts, the beneficiary's best interest is served by preserving the ability
to receive governmental assistance.' 2 The disbursement language
should include that the funds will be distributed as the trustee determines necessary for the ward's health, education, support, and maintenance. 10 3 However, as in a Section 142 Trust, if this language is used
91. Id. at 4.
92. Id.
93. Id. at 5.
94. Id.

95.
96.
97.
98.
99.
100.
101.
102.
103.

KARISCH, supra note 89.
Id.
Id.
Id.
Id.
WiLs, supra note 8, at 8.
Id. at 2.
Id.
Id.
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the trust will not qualify as a special needs trust; therefore, the court
can modify the required language. The trust terms should assure that
the trust agreement does not permit disbursement for the beneficiary's basic health, education, support, and maintenance." 4 In 1997,
the Texas legislature amended both types of trusts to allow the court
creating the trust to vary the terms of the trust from the terms required by Texas law so that the trust can qualify as a Medicaid trust
under 42 U.S.C. § 1396p(d)(4)(A). 1°5 This
new provision provides the
1 6
means to create a special needs trust.
C. Social Security Program Operations Manual System
There are no Texas Codes that govern third-party special needs
trusts. The authority for creating a third-party special needs trust is
found in the Program Operations Manual System (POMS) at Section
POMS SI 01120.200.107 POMS is published by the Social Security Act
and contains the operating procedures for SSI. POMS defines a trust
as "a property interest whereby property is held by an individual
(trustee) subject to a fiduciary duty to use the property for the benefit
of another (the beneficiary).' 1 8 POMS defines "availability" of assets by the trustee's level of discretion.' 019 A pure discretionary trust
gives the trustee full discretion on the time, purpose, and amount of
distributions. 10 If the trust is considered a discretionary trust, then
the trust assets will be considered "not-countable" for governmental
assistance purposes. 1

To determine the "availability" of funds, POMS recognizes a twopronged test. 1 2 First, it looks at the beneficiary's right to revoke, and
second, it looks at the beneficiary's right to direct the use of the trust
assets. If the trust beneficiary has no right to revoke or compel direct
use of the trust assets for his own support and maintenance, then the
113
trust assets are not the beneficiary's resources for SSI purposes.
The ability to revoke the trust and direct the use of the trust funds
depends on the trust agreement and/or state law. 1 14 Trust disbursement is also governed by POMS. Proper trust administration is cru104. Id. at 3.
105. KARISCH, supra note 89.
106. Id.
107. THOMAS D. BEGLEY, JR., SSI/MEDICAID TRUSTS FOR THE ELDERLY AND DisABLED 8 (2004), available at http://www.begleylawyer.com/Documents/art5.PDF;
Social Security Administration, POMS Section SI 01120.200, http://policy.ssa.gov/
poms.nsf/links/0501120200 (last visited Aug. 31, 2009) [hereinafter POMS Section SI
01120.200].
108. BEGLEY, supra note 107, at 8; POMS Section SI 01120.200, supra note 107.
109. BEGLEY, supra note 107, at 4.
110. Id.
111. Id. at 18.
112. Id. at 8.
113. Id.
114. Id. at 9.
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cial, and improper distributions from a proper trust can cause the loss
of public benefits.11 5
If the above provisions are followed correctly, a third-party special
needs trust can be created in order to supplement the daily living of a
disabled child while maintaining the child's ability to receive much
needed public assistance.
V.

UNIFORM TRUST CODE

Another source used to create trusts in some states is the Uniform
Trust Code (UTC). The UTC is the first attempt at codifying the law
of trusts, which has its origins in common law. 116 The National Conference of Commissioners on Uniform State Laws (NCCUSL) approved the UTC in 2000.117 The primary reason for drafting the UTC
was the increased use of trusts, nationally and internationally, in both
estate planning and commercial transactions. 118 With the increased
use of trusts came recognition that most states lacked substantial trust
laws.1 19 Further, uniform trust acts that were already created were
disorganized.120 The UTC is a central place to look when trust law
questions arise and provides states with a guide to trust law that is
for the
precise, comprehensive, and easily accessible. 12 1 The UTC,
122
unclear.
is
law
the
when
rule
uniform
a
first time, provides
A.

UTC History

The NCCUSL considered several states' comprehensive trust statutes, including Georgia, Indiana, Texas, Washington, and, most notably, California. 123 The UTC was also drafted in cooperation with the
Restatement (Third) of Trusts, the Restatement (Third) of Property,
Wills and other Donative Transfers, and the Restatement of
Restitution. 24
The drafters completed the draft in approximately seven years, and
it was approved by the Uniform Law Commissioners on August 3,
2000.125 The NCCUSL Style Committee reviewed the draft, and the
115. Id. at 10.
116. Robert T. Danforth, Trust Law in the 21st Century:Article Five of the UTC and
the Future of Creditors' Rights in Trusts, 27 CARDOZO L. REV. 2551, 2553 (2006);
Mark Cohen, The Top Fourteen Things You Need to Know About the Uniform Trust
Code, 2 NAT'L ACAD. ELDER L. ArnY's J., 259, 261 (2006).

117.
118.
119.
120.
121.
122.
123.
124.
125.

Danforth, supra note 116, at 2552.
UNIF. TRUST CODE prefatory note, 7C U.L.A. 364 (2006).
Id.
Id.
Id.
Id.
Cohen, supra note 116, at 261.
See id.
Danforth, supra note 116, at 2554.
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final text of the UTC was completed on October 9, 2000.126 On April
25, 2001, the official comments were finished, and the UTC was approved by the American Bar Association House of Delegates in February 2001.127 The NCCUSL approved the technical amendments in
2001, 2003, and 2004, and further amendments were approved in 2005,
several of which concern Article Five.12 8
B.

UTC Uses

The UTC consists mainly of default rules that can be applied when
the trust document is silent.'2 9 It also includes provisions that include
mandatory rules that the settlor cannot override, rules that allow virtual representation of unborn or unascertained beneficiaries, flexible
rules for trust modification and termination, as well as rules for revocable trusts. 130 The UTC is mainly a default statute that permits the
terms of the trust to override the code.13 ' There are several terms,
however, that the trust cannot override, including the duty of the trustee to act in good faith, public policy exceptions to the enforcement of
spendthrift provisions, the requirements for creating a trust, and the
authority of the court to modify or terminate a trust on specified
grounds. 132
While the UTC was drafted to help states make trust creation easier, only twenty jurisdictions had adopted the UTC as of November
2007.133 Many states have determined that this codification harms
more than it helps and have decided not to adopt the UTC.
Texas has adopted a few portions of the UTC, but has declined to
adopt the entire code. The Real Estate, Probate, and Trust Law sections of the State Bar of Texas performed a study that concluded that
Texas should not adopt the entire UTC.'3 4 Although it believed that
the Texas Trust Code was in many respects superior to the UTC, it did
recommend the adoption of parts of the UTC. 13 5 In 2003 and 2005,
the Texas Legislature incorporated several provisions into the Texas
Trust Code. 1 36 In May 2005, under House Bill 1190, changes were
made by the addition of mandatory trust terms, the expansion of trustees duties to beneficiaries, the codification of court authority to modify and terminate trusts, and the creation of trusts for the benefit of
126. Id.
127. Id.
128. Id.
129. Cohen, supra note 116, at 261.
130. Id.
131. UNIF. TRUST CODE prefatory note, 7C U.L.A. 364 (2006).
132. Id.
133. Drewett, supra note 48, at 116.
134. Kara Blanco, Comment, The Best of Both Worlds: IncorporatingProvisions of
the Uniform Trust Code Into Texas Law, 38 TEX. TECH L. REV. 1105, 1107 (2006).
135. Id.
136. Id.
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pets.1 37 In 2007, however, due to controversy regarding requirements
Legislature repealed portions of
of notice to trust beneficiaries, the 138
the UTC it had so recently enacted.

VI. UTC
A.

AND THIRD-PARTY SPECIAL NEEDS TRUSTS

Death of the Third-Party Special Needs Trust in a UTC World

Many critics of the UTC point to the potential effects the UTC
could have on the creation of third-party special needs trusts as a reason not to adopt the UTC. Several issues arise from the adoption of
the UTC, including potentially eliminating the distinction between
discretionary and support trusts, the "good faith" requirement of
trustees, and the "spendthrift" trust creation. Each of these issues
could potentially prevent the creation of third-party special needs
trusts.
1. Discretionary and Support Trust Distinction
A third-party special needs trust is permitted under the Texas Trust
Code because the code makes the distinction between a purely discretionary trust and a support trust. 1 39 Trusts are broken into these categories to distinguish the rights of a beneficiary's creditors. 140 A
discretionary trust allows the trustee the discretion to determine the
distributions made to the beneficiary based on the standards set out in
the trust. 14 1 Discretionary trusts are historically considered "not available" for the purpose of determining whether an individual can receive governmental assistance. 4 2 Further, a discretionary trust
generally
uses permissive language such as "may" instead of the word
"shall.' 1 43 Along with the permissive language, discretionary trust language is usually further qualified by granting the trustee unfettered
discretion using words like "sole and absolute discretion," "absolute
and uncontrolled discretion," or "unfettered discretion."'1 44 Discretionary trusts allow for the most flexible use of assets to benefit the
disabled beneficiary while maintaining the "not available" classification for public benefits.' 45 A third-party discretionary trust creates
only a "mere expectancy" of a distribution. The beneficiary has no
enforceable property rights in the trust and, therefore, will only re137. Id.
138. Drewett, supra note 48, at 116.
139. Id. at 116-17.
140. See DUKEMINIER ET AL, supra note 62, at 544.

141. Drewett, supra note 48, at 117.
142. Id. at 116.
143. Mark Merric & Steven J. Oshins, Effect of the UTC on the Asset Protectionof
Spendthrift Trusts, EST. PLAN., Aug. 2004, at 375, 379, availableat http://www.oshins.
com/imagesfEffect of theUTC on-the-asset-protection-ofspendthrift-trusts.pdf.
144. Id.
145. Drewett, supra note 48, at 117.
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ceive distributions when the trustee determines that it is best. Because
of this lack of property interest, the third-party discretionary trust
has
14 6
historically been considered "not available" to the beneficiary.
A support trust is created with trust language that requires the trustee to distribute trust assets for the support of the beneficiary. 147 The
distributions must go toward the support of the beneficiary, including
housing, food, school tuition, etc., but the trustee cannot provide the
beneficiary with luxuries. 148 The beneficiary can request funds from
the trustee as needed, and as part of the trustee's duty, he or she will
149
review the request and investigate before granting or denying it.
An example of language creating a support trust is: "The Trustee shall
make distributions of income or principal for the beneficiary's health,
education, maintenance and support."' 5 ° The two most important aspects of the trust language are that the trustee "shall" make distributions and the given standard or circumstances when distributions
should be made. 5 '
Two types of support trusts can be created: mandatory support
trusts and discretionary-support trusts.152 The first type, a mandatory
support trust, gives no discretion to the trustee in distributing the trust
assets. 53 The trust document specifically provides how the beneficiaries are supposed to receive the property. 154 The level of support
the beneficiary is to receive is usually a level that the beneficiary has
become accustomed to receiving.' 55 Second, a trust is considered a
discretionary-support trust if the trust language allows the trustee to
distribute funds to the beneficiary for the beneficiary's support, but at
the trustee's discretion. 56 In both types of support trusts, the beneficiary is considered to have a property right in the trust assets. 57 Because of this property interest, the beneficiary can bring a judicial
claim against the trustee if he or she believes that distributions are
being wrongfully withheld. 158 Because the beneficiary can force distribution by the trustee, the trust assets are considered "available" to the
146. Id. at 116.
147. Id. at 116-17.
148. Quizlaw, What is a Support Trust?,
estates/what is-a-support-trust.php (last visited
149. Id.
150. Merric & Oshins, supra note 143, at 378
151. Id.
152. Quizlaw, supra note 148.
153. Quizlaw, What is a Mandatory Trust?,
estates/whatis-a-support-trust.php (last visited
154. Id.
155. Id.
156. Drewett, supra note 48, at 117.
157. Id.
158. Id.
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beneficiary159for purposes of determining assets for governmental
assistance.
The potential problem created by the UTC's adoption is that it
reverses over 125 years of common law that draws a distinction between a discretionary trust and support trust. 160 This reversal has
been noted as the "beginning of the end" for third-party special needs
trusts.161 Section 504 of the UTC addresses the ability of a benefici162
ary's creditor to reach the beneficiary's discretionary trust interest.
It eliminates the distinction between a discretionary and support trust
which combines both trusts under the same rule. 6 3 Section 504(d)
states that "this section does not limit the right of a beneficiary to
maintain a judicial proceeding against a trustee for an abuse of discre1 ' 64
tion or failure to comply with the standard of the distribution.
This section along with section 814(a) which requires a trustee to exercise discretionary powers "in good faith and in accordance with the
terms and purposes of the trust and the interests of the beneficiaries,"
expands the power of beneficiaries to compel distributions. 65 This
power is beyond what is held at common law or in Texas law. Because
the beneficiary has the right to compel distribution, the beneficiary
maintains a property right. This is more than a "mere expectancy" of a
distribution which could potentially qualify the trust as an "available"
asset to the beneficiary.' 66 If the trust is classified as "available," then
the assets will be considered "countable" and used against the individual seeking governmental assistance.
2.

Good Faith Requirement

Another possible issue that could cause problems with the thirdparty special needs trust is the duty of good faith. In section 804(a),
the UTC imposes a duty of good faith on the trustee. Until 2005,
Texas only required a duty of loyalty. 6 7 Because there was no duty of
good faith, if a trustee of a discretionary trust chose not to make a
distribution, the beneficiary had no right to judicial relief.' 68 There
was no claim for a breach of good faith because one did not exist. In
2005, however, the Texas Trust Code adopted the good faith requirement.' 69 With the adoption of this duty, beneficiaries now might be
159. Id.
160. MERRIC

LAW FIRM, L.L.C., WHY THE UNIFORM TRUST CODE FAILED IN VA10, http://www.internationalcounselor.com/Why%20the%20UTC%20
Failed.pdf (last visited Sept. 17, 2009).
161. Id.
162. UNIF. TRUST CODE § 504 cmt., 7C U.L.A. 530 (2006).
163. Id.
164. Id.
165. Danforth, supra note 116, at 2563-64.
166. Drewett, supra note 48, at 117.
167. Id. at 118.
168. Id.
169. Id. at 116.
RIOUS STATES
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able to bring a claim of breach of duty of good faith. 7 ° This creates
the potential that the beneficiary could demand distribution, changing
the discretionary trust
into a support trust, and reclassifying these as171
sets as "available.'
3. Spendthrift Provisions
The final problem arises with the issue of creating a spendthrift
trust. Third-party special needs trusts include a "spendthrift clause" to
(1) prevent the beneficiary from reaching his interest in the trust
early; (2) keep the beneficiary from assigning the trust assets to a
creditor; and (3) prevent the beneficiary's creditors from satisfying
claims against the beneficiary by accessing trust assets without the
beneficiary's permission. 72 In a "spendthrift clause," the beneficiary
is not considered to have a property right in the trust. Because the
beneficiary has no property right, the beneficiary's creditors cannot
have an interest in the trust either. 73
In section 112.035 of the Texas Trust Code, a spendthrift trust can
be created by referring to the trust as a "spendthrift trust" in the trust
language.
The Code does not require that the trust spell out which
parts of the spendthrift definition should be included. 175 It 76
also does
not recognize the invasion of rights of exception creditors.
A UTC spendthrift trust can be created through section 502.177 In
order to create a spendthrift trust under the UTC, a settlor can simply
state that "the interest of a beneficiary is held subject to a 'spendthrift
trust,'" or words of similar import. 71 If the trust is a valid spendthrift
trust, "a beneficiary may not transfer the interest" and "a creditor or
assignee of the beneficiary may not reach the interest or a distribution
by the trustee before its receipt by the beneficiary.' 79 It must "restrain both voluntary and involuntary transfers of beneficiary's interest."' 80 This general rule is subject to statutory exceptions. The
problem arises with section 503, which lists the exception creditors of
a spendthrift trust that are allowed to reach the assets of the trust to
satisfy a claim.' 81 There are three categories of exception creditors: "a
beneficiary's child, spouse, or former spouse who has a judgment or
170. Id. at 118.
171. Id.
172. Id. at 117.
173. Merric & Oshins, supra note 143.
174. Drewett, supra note 48, at 117.
175. Id.
176. Id.
177. Danforth, supra note 116, at 2570.
178. UNIF. TRUST CODE § 502(b), 7C U.L.A. 523 (2006).
179. Id. § 502(c).
180. Drewett, supra note 48, at 117.
181. UNIF. TRUST CODE § 503(b)(2), 7C U.L.A. 524 (2006); Drewett, supra note 48,
at 117.
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court order against the beneficiary for support or maintenance, a judgment creditor who has provided services for the protection of a beneficiary's interest in the trust, and a claim of this State or the United
' 18 2
States to the extent a statute of this State or federal law provides.
For special needs trust planning purposes, this could cause problems
because one of the exception creditors that can reach the trust assets
to satisfy claims is "this State or the United States. ' 183 This could
create an argument that the state Medicaid and federal SSI programs
could be classified as "exception creditors." With this classification,
the trust assets of a third-party special needs trust could be reached by
the government.' 8 4 Another problem exists if the complicated requirements to create a "spendthrift provision" are not followed.
Under section 501 of the UTC, if the trust does not include a "spendthrift provision" the court may "authorize a creditor or assignee of the
beneficiary to reach the beneficiary's interest by attachment of present or future 1 distributions
to or for the benefit of the beneficiary or
85
other means.
B.

Third-Party Special Needs Trust Alive and Well in a UTC World
1. Distinction of Support Trusts and Discretionary Trusts

While there have been many critics who are concerned with the ensuing effects of the UTC, there are still others who believe that this
criticism is unwarranted. 8 6 Proponents of the UTC argue that in
some ways the UTC eliminates the distinction between discretionary
trusts and support trusts, but in some ways it does not. 187 The argument is that the distinction is only eliminated for creditor's rights purposes. 18 8 The official commentary to section 504 states that by
eliminating the distinction, the rights of the creditor are now the same.
"Other than for a claim by a child, spouse, or former spouse, a beneficiary's creditor may not reach the beneficiary's interest. Eliminating
this distinction affects only the rights of creditors.' 89 The right of the
beneficiary to compel distribution is not affected by this provision.' 90
"Whether the trustee has a duty in a given situation to make a distribution depends on factors such as breadth of the discretion granted
and whether the terms of the trust include a support or other standard."' 9 ' Proponents believe that the UTC does not change the tradi182. § 503(b).
183. Drewett, supra note 48, at 117.
184. Id.
185. UNIF. TRUST CODE § 501, 7C U.L.A. 520 (2006).
186. Alan Newman, Spendthrift and DiscretionaryTrusts: Alive and Well Under the
Uniform Trust Code, 40 REAL PROP. PROB. & TR. J. 567, 569 (2005-2006).

187. Id. at 595.
188. UNIF.
189. Id.
190. Id.
191. Id.

TRUST CODE

§ 504 cmt., 7C U.L.A. 530 (2006).
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tional rules that have governed the trustee's
exercise of discretion to
92
make distributions to the beneficiary.1
The distinction between discretionary and support trusts is also
partly rejected because most trusts include language that gives the
trustee both discretion and a support standard.19 3 The Third Restatement describes the formal distinction as "arbitrary and artificial."' 94
Also as one Iowa court explains, "the definitional distinctions between support and discretionary trusts are limpid. Provisions of particular trusts muddy these clear demarcations. When the provision is
equivocal or adheres to principles common to both types of trusts,
interpretative inconsistencies abound."' 195 In a similar finding, a Pennsylvania court states, "We believe such a rigid categorization [of trusts
as support trusts or discretionary trusts] is unwarranted and ignores
the intent of a settlor who includes both support and discretionary
language in his trust instrument, by substituting mechanical rules for
196
individual facts.
Specifically concerning the effects of the UTC on special needs
trusts, advocates of the UTC explain that the UTC does not adversely
affect the ability of beneficiaries of self-settled special needs trust to
qualify for public benefits.19 7 Some believe that eliminating the distinction of trusts does not affect asset classification as either "available" or "not available."' 198 Proponents of the UTC argue that the
code does not change existing law on whether a beneficiary of a thirdparty special needs trust can compel distribution and, therefore, does
not affect the classification.' 99 The UTC only addresses the trustee's
duties and rights as to the beneficiary regarding discretionary distributions.2zo The distributions by the trustee are limited by the traditional
common law requirement of good faith in accordance with the terms
of the purposes of the trust.2 0 The UTC does not address distribudosi it address how to interpret the
tions in any other way,202 nor does
terms of a trust or determine whether the intent of the settlor was to
have a discretionary or support trust.20 3 Because the UTC does not
increase the ability of beneficiaries to compel distributions from a discretionary trust, advocates believe that the UTC should not adversely
affect the ability of a third party to create a trust that will allow the
192.
193.
194.
195.
(Iowa
196.
197.
198.
199.
200.
201.
202.
203.

Newman, supra note 186, at 596.
Id. at 598.
Id. at 597.
Strojek ex rel. Mills v. Hardin County Bd. of Supervisors, 602 N.W.2d 566, 569
Ct. App. 1999).
See Lang v. Commonwealth, 528 A.2d 1335, 1344 (Pa. 1987).
Newman, supra note 186, at 619.
Id. at 620.
Id.
Id. at 622.
Id.
Id.
Id. at 623.

https://scholarship.law.tamu.edu/txwes-lr/vol16/iss2/6
DOI: 10.37419/TWLR.V16.I2.5

20

Brannan: Third-Party Special Needs Trust: Dead or Alive in a Uniform Trust

2010]

THIRD-PARTY SPECIAL NEEDS TRUST

assets to be classified as "not available" for the purposes of qualifying
for public benefits.2 0 4
2.

Spendthrift Trust Provisions

In response to the potential problems created by the exception
creditors in spendthrift trusts, UTC supporters point to the official
comment of section 503 which states that "distributions subject to attachment [under this provision] include distributions required by express terms of the trust, such as mandatory payments of income, and
distributions the trustee has otherwise decided to make, such as
through the exercise of discretion. '2 0 1 It further explains that this section "does not authorize [an exception creditor] to compel a distribution from the trust.12 °6 Section 503 only makes the spendthrift
provisions ineffective for certain categories of claims. The claim and
creditor still have to surmount the language in the trust, such as discretionary language. 0 7 Most creditors of discretionary trusts may not
compel the trustee to exercise its discretion to make distributions that
the creditors would be able to reach. 2 8 Even if the claimant is able to
get past the language of the trust, section 503 provides that "the court
may limit the award to such relief as is appropriate under the circumstances. '20 9 Therefore, the court can consider the specific circumstances surrounding the beneficiary's needs before it decides to allow
the exception creditor to reach the trust assets. 2 10 Another response
to this argument is that the "claims of the United States" was included
for transparency purposes.2 11 Under standard preemption doctrines, if
federal law is created that allows the federal government to reach
spendthrift trusts, it will not matter whether or not a state has a statute allowing claims of the United Sates. 1 2 Therefore, if that section
were deleted from the UTC, it would have no substantive effect.2 1 3
Further, the debt that would arise as a claim by the United States or
"this State" would only occur after the death of the individual receiving public benefits. 2 1 4 The state or federal government would then try
to recover its costs from the beneficiary's estate. 1 5 Accordingly the
204. Id. at 623-24.
205. Danforth, supra note 116, at
525 (2006).
206. Danforth, supra note 116, at
207. Danforth, supra note 116, at
208. Newman, supra note 186, at
209. Danforth, supra note 116, at
210. § 503(c).
211. Newman, supra note 186, at
212. Id.
213. Id.
214. Id. at 576.
215. Id. at 625.
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state would not be considered a creditor during the life of the beneficiary and would not be considered an exception creditor.2 1 6
VII.

PROPOSAL

Texas should not adopt the portions of the Uniform Trust Code that
could potentially eliminate third-party special needs trust. The ability
to create a mechanism for parents and other loved ones to provide a
special needs child with the opportunity to have as "normal" a life as
possible is too important to risk. With the help of a third-party special
needs trust funded by their family and community members, Josh and
Leigh could hire a teacher to work with Jadyn individually to make
sure she receives the attention she needs to help her develop, they
could pay for a vacation to take Jadyn to Disney World, they could
rework the entry to their home so that Jadyn's walker could easily
enter the front door, or they could put money away for Jadyn's college
education. In their current situation however, there is no potential to
save for these needs or opportunities. They must subsist on bare minimum assets to receive assistance for Jadyn's medical expenses. While
there is no clear indication that an adoption of the UTC will completely eliminate this possibility, the slight changes in the language
create possible opportunities for litigation that could eliminate and
reclassify the trust assets. If we continue following the Texas Trust
Code, however, Jadyn will not only have her basic needs met, but will
also have the opportunity to enjoy an improved quality of life.
216. Id.
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